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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3286-55 


THOMAS J. ALLEN, PLAINTIFF 
Vv. 


Ropert C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT 


STATEMENT OF EXPENSES OF DEFENDANT 


In District Court 


1 copy of patent at 25¢ 
30 positive photocopies at 60¢__ 
Toss 
In Court of Appeals 
Cost of printing joint appendix. 1596.97 
Cost of printing brief_......# ss: 160.82 
0 SS SIIST-19  SIIST-Z9 


Total Expenses $1776.04 


C. W. Moore 
Solicitor, U. S. Patent Office, 
Attorney for Defendant 


May 21, 1958 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





Civil Action No. 3236-55 


THOMAS J. ALLEN, PLAINTIFF 


v. 





ROBERT C. WATSON, COMMISSIONER OF PATENTS, | 
DEFENDANT | 


OBJECTION TO STATEMENT OF EXPENSES 
OF DEFENDANT 


May 22, 1958 


To: The Commissioner of Patents 
Washington 25, D. C. 





Sir: | 
Plaintiff objects to the Statement of Expenses of 
Defendant dated May 21, 1958. In particular, the 
items of $1596.97 for “Cost of printing joint ap- 
pendix” and $162.82 for “Cost of printing brief” 
exceed that permitted by law as decided in Cook v. 
Watson, 208 F 2d 529, 99 USPQ 330 (CA DC, 1953) 
in which the Court held: | 


“A reasonable rate for printing is fixed, for 
purposes of allowing costs in this Court, at $3. 25 


per page”. 
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We await submission of a statement revised in 
accordance with law. 


Respectfully, 


A. YATES DOWELL 

A. YATES DOWELL, JR. 
1845 Pa. Ave., N.W. 
Washington 4, D. C. 
Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 





Civil Action No. 3236-55 
THOMAS J. ALLEN, PLAINTIFF 
v. 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT 





MOTION TO REQUIRE PAYMENT OF EXPENSES 


Now comes the defendant, Robert C. Watson, 
Commissioner of Patents, and moves this Court for 


an order requiring that the plaintiff pay to the 
United States Patent Office the sum of $1,776. 04, 
that sum constituting all of defendant’s expenses in) 
the above-entitled case, and the plaintiff having 
been called upon to pay it and not having done 80. 


An oral hearing is requested. 


Respectfully submitted, 


C. W. Moore, 
Solicitor, U. S. Patent Office, 
Attorney for Defendant, 


Robert C. Watson, Commissioner 
of Patents | 
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POINTS AND AUTHORITIES 


1. This is an action under Title 35 of the United 
States Code, Section 145, which expressly provides 
that, in cases such as the present one, “All the ex- 
penses of the proceedings shall be paid by the appli- 
cant,” this provision succeeding and being based on 
a provision to the same effect in R.S. 4915; 35 U.S.C., 
1946 ed., 63. 

2. In a paper dated May 21, 1958, entitled 
“Statement of Expenses of Defendant” (photocopy 
attached, Exhibit A), mailed to the attorneys for the 
plaintiff on May 21, 1958, plaintiff was furnished 
with a statement of the defendant’s expenses in this 
proceeding totaling $1,776.04. On May 22, 1958, 
defendant received from the attorneys for plaintiff a 
paper dated May 22, 1958, entitled “Objection to 
Statement of Expenses of Defendant” (photocopy at- 
tached, Exhibit B) in which plaintiff stated that he 
awaited the “submission of a statement revised in 
accordance with law.” A copy of the “Statement 
of Expenses of Defendant” was filed with the Clerk 
of the United States District Court for the District 
of Columbia on June 17, 1958. Plaintiff’s “Objec- 
tion to Statement of Expenses of Defendant” was filed 
with the Clerk of the Court on June 17, 1958. Plain- 
tiff has not since paid to the Patent Office the defend- 
ant’s expenses in this case as set forth in the “State- 
ment of Expenses of Defendant.” 

3. The “proceedings” in a suit under 35 U.S.C. 
Section 145 include an appeal, by whichever party 
taken. 


Cook v. Watson, 93 U.S. App. D. C. 150, 208 
F.2d 529 


4. The “expenses” referred to in Title 35 U.S.C., 
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Section 145 are not limited to costs, but include: 
reasonable printing expense. | 


Cook v. Watson, supra. 


5. Inasmuch as statutory law (44 U.S.C., Section | 
111) requires that printing for the defendant be. 
done at the Government Printing Office, expenses in- 
curred in that printing are reasonable. 

6. The actual expenses of printing the defendant's 
brief in this proceeding exceeded $3.25 per page, | 
which was assessed as reasonable printing expenee 
in Cook v. Watson, supra. 

7. Even if the rate of $3.25 per page were set as. 
reasonable printing expense for the text portion of 
defendant’s brief and the joint appendix such rate 
would have no application, according to the terms of 
Rule 17(h) of the General Rules of the United States 
Court of Appeals for the District of Columbia 
Circuit, to the covers or indices for the aoe 
brief and the joint appendix. 

8. The total amounts of the U. S. Patent Office’s 
expenses have been paid by the plaintiffs in all of the | 
sixty-six actions filed under 35 U.S.C., Section 145 
or its predecessor statute in which appeals were | 
taken subsequent to the appeal in Cook v. Watson, | 
supra, and in which formal requests for payment 
were made, 

9. Statutory authority is lacking for the defendant. 
to accept as payment of expenses any sum less than | 
the total amount of the expenses incurred by the 
defendant. 





Respectfully submitted, : 


C. W. Moore | 
Solicitor, U. S. Patent Office, | 
Attorney for Defendant, 


Robert C. Watson, Commissioner 
of Patents : 








February 13, 1958 


I hereby certify that two copies of the foregoing 
MOTION TO REQUIRE PAYMENT OF EXPENSES AND 
POINTS AND AUTHORITIES were mailed today to the 
attorneys for the plaintiff, A. Yates Dowell & A. 
Yates Dowell, Jr., 1158 Munsey Building, Washing- 
ton, D. C. 


C. W. MOORE 
Solicitor 
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Solicitor, Feb. 24, 1959, U. S. Patent Office 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3236-55 


THOMAS J. ALLEN, PLAINTIFF 
Vv. 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, — 
DEFENDANT ! 


OPPOSING THE MOTION To REQUIRE 
PAYMENT OF EXPENES 


Now comes the plaintiff, Thomas J. Allen, and 
opposes the motion of the Commissioner of Patents 
for an order requiring that the plaintiff pay to the 
United States Patent Office the sum of $1,776.04.: 
A statement of the plaintiff’s points and authorities 
is attached hereto. | 


Respectfully submitted, 


A. YATES DOWELL 

A. YATES DOWELL, JR. 

1345 Pa. Ave. N. W. 

Washington 4, D. C. 
Attorneys for Plaintiff, 
Thomas J. Allen 
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POINTS AND AUTHORITIES 


1. The present motion asks this Court to order 
plaintiff Allen, the successful appellee in the Court 
of Appeals, to pay $1,776.04. This amount is stated 
to consist of District Court expenses of $18.25 and 
Appeals Court expenses of $1,757.79. The motion 
does not cite any authority for the District Court to 
order the assessment of costs incurred in the Court 
of Appeals. Rule 20(a) of the general rules of the 
Court of Appeals states: | 


_“No costs shall be allowed in this court either 
for or against the United States or an officer or 
| agency thereof, except where specially author- 
ized by statute and directed by the court.” (Em- 
phasis Supplied). 


Clearly the reference to the “court” in this rule is 
to the Court of Appeals and the question of the 
allowance of costs and expenses appears to have been 


reserved to itself by the Court of Appeals, to the 
exclusion of any other court. Accordingly it would 
appear that the most that this court can do is to tax 
Allen with the District Court costs of $18.25. 


2. Aside from the question of the reservation to 
itself by the Court of Appeals of the taxing of costs, 
the motion requires payment of expenses for print- 
ing which exceeds the maximum permissible rate per 
page determined by the Court of Appeals in Cook v. 
Watson, 93 U.S. App. D.C. 150, 208 F.2d 529, 94 
USPQ 330. In that case the issue was the same as 
in the present case, namely, whether the actual ex- 
pense per page would be taxed against a successful 
appellee in defending an appeal taken by the Com- 
missioner of Patents. The present motion raises no 
new issue and it would appear that this Court is 
bound by the ruling in Cook v. Watson, supra. 
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3. Not only does the settled law favor Allen, but 
equity and justice as well. It is unconscionable that 
a losing appellant, the Commissioner of Patents in 
this case, should be permitted to demand all of his 
expenses, or any of them, from the successful + 


pellee. 


4, Plaintiff Allen in his objection dated May 29, 
1958, stated that he awaited submission of a state- 
ment revised in accordance with law. Since that 
date no such statement has been received, nor has 
any action been taken by the Commissioner of Pat- 
ents other than the filing of the “Statement of Ex- 
penses of Defendant” in this Court on June 17, 1958. 
In view of the passage of time and the inaction of the 
Commissioner of Patents, plaintiff Allen has assumed 
that the portion of the expense in excess of the rate 
approved by the Court of Appeals would no longer 
be sought, and it is an imposition upon the plaintiff 
Allen to charge the excess against him in view of the 
needless delay and length of time that has passed. 


5. Paragraph 8 of the Commissioner’s Points atid 
Authorities states that its expenses have been paid 
by the plaintiffs “in all of the 66 actions filed under 
85 U.S.C. Sec. 145” in which appeals were taken 
subsequent to the appeal in Cook v. Watson, supra. 
We are not advised of the circumstances of such 
appeals, including whether the Patent Office’s ex- 
penses have included charges for printing in excess 
of the amount authorized by the Court of Appeals, 
nor whether the amounts in any case were of a sub- 
stantial nature, nor whether the Commissioner was 
an unsuccessful appellant in any. Furthermore, if 
the Patent Office has been insisting upon the pay- 
ment of expenses which are expressly contrary to the 
holding of the Circuit Court of Appeals, then it has 
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been unlawfully collecting fees and the mere fact 
that others have paid such unlawful fees does not 
support the present Patent Office position. 


Respectfully submitted, 


A. YATES DOWELL 

A. YATES DOWELL, JR. 

1345 Pa. Ave. N.W. 

Washington 4, D. C. 
Attorneys for Plaintiff, 

Thomas J. Allen 


February 24, 1959 


CERTIFICATE OF SERVICE 


I hereby certify that two copies of the foregoing 
OPPOSING THE MOTION TO REQUIRE PAYMENT OF 
EXPENSES were mailed today to the attorney for the 
defendant, C. W. Moore, Solicitor United States Pat- 
ent Office, Washington 25, D. C. 


A. YATES DOWELL, JR. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3236-55 


THOMAS J. ALLEN, PLAINTIFF 
v. 


RoBeRT C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT | 


CERTIFIED RECORD OF OFFICIAL COURT 
REPORTER 


PROCEEDINGS BEFORE JUDGE KEECH 
March 6, 1959 


ERNEST MARKWALTER, Official Court Reporter : 
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| UNITED STATES DISTRICT COURT 
_ FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3236-55 


THOMAS J. ALLEN, PLAINTIFF 
Vv. 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT 


Washington, D. C. 
Friday, March 6, 1959 


The above-entitled case came on for hearing on 
motion at 10:30 o’clock a.m., on Friday, March 6, 
1959, in the United States District Court for the 
District of Columbia, in the Courthouse, at Wash- 
ington, D. C. 


BEFORE 


HONORABLE RICHMOND B. KEECH, Judge of the 
United States District Court for the District of 
Columbia. 


APPEARANCES: 


A. Y. DOWELL, JR., Esquire, on behalf of the plain- 
tiff; and S. W. CocHRAN, Esquire, on behalf of the 


defendant. 
PROCEEDINGS 


THE DEPUTY CLERK: The case of Allen versus 
Watson. 

Mr. CocHRAN: If Your Honor please, this is a 
motion for payment of expenses in a suit under 
Section 145. 
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THE CourT: Let me ask you a preliminary ques- 
tion, I read your motion and I read the statute. | 

Why wouldn’t this more appropriately be before 
the Court of Appeals as to the items of cost which 
there were incurred? Wouldn’t they be in a better 
position than this Court to determine it? 

Mr. COCHRAN: Well, the action was brought in 
this Court, and the appeal was part of the proceed- 
ings under Section 145. This same matter was 
raised in the Cook case as to whether or not this. 
Court as opposed to the Court of Appeals— 

THE CourRT: Was it actually raised and passed 
upon there? 

Mr. COCHRAN: Yes, it was. | 

THE CourT: I read that case, but I did not note 
that it really did. 

Mr. COCHRAN: There was a footnote, Your Honor! | 
to the decision, footnote 6. ! 

THE CouRT: It says that the District Court was 
without jurisdiction. Well, I think we certainly 
would have certain parts of the jurisdiction, at least, 
namely as to the expenses here incurred. 

Frankly, it seems to me that the tribunal best, 
qualified to determine the appropriateness of that. 
which is asked for would be the Court where it was: | 
handled and dealt with. 

Mr. CocHRAN: Well, if Your Honor please, the 
footnote indicates that the appellant in that case 
urged that the District Court was without jurisdic- 
tion to enter the order on expenses, and the Court 
of Appeals held, we cannot agree, and in the last | 
sentence— | 

THE CouRT: Let us see what else they say. They 
say: “This Court made no ruling as to the expenses 
when this case was here previously. We denied ap- 
pellant’s motion, made after the rendition of our 
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prior opinion affirming the District Court’s grant of 
registration, that costs be not assessed against her. 
This was a ruling as to costs and was not a deter- 
mination of the present controversy. In any event, 
it was adverse to appellant and cannot aid her here. 
After the amount of the Government’s expenses, as 
distinguished from costs, had been ascertained, it 
could properly go to the District Court for relief.” 

Mr. COCHRAN: It seems to me that last sentence 
is a square holding that this Court has jurisdiction 
of the matter of expenses once these expenses have 
been determined, including expenses on appeal. 

THE CourT: Now, who is going to determine 
them? I am not charging you in particular with 
the pollution of the record up there, and by pollution 
I mean an extravagant record. 

But wouldn’t the place best able to determine that 
be the Court of Appeals? 

Mr, COCHRAN: Well, I think it is a question 
whether technically this Court has jurisdiction, Your 
Honor, and that would be my view of it. 

The Court, in the District Court, in the Cook case 
granted the Government motion for payment of all 
the expenses and when the case reached the Court of 
Appeals that Court held that reasonable printing 
expenses were properly includable. 

We take the position in this case that inasmuch 
as the printing expenses were assessed against us by 
the Government Printing Office, and they assessed a 
figure over which we have no control, and we are 
not in a position to say that that figure is unreason- 
able, but the statute requires that plaintiff pay all 
of the expenses. So we believe that we have no 
authority to indicate what figure we might think 
would be reasonable. We are not in a position to 
say that the figure quoted is not reasonable. 
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THE CouRT: Well, now, let me ask you this, and | 
I am not saying that what you are saying is in- 
accurate either. | 
Mr. COCHRAN: Yes, sir. | 
THE Court: I think that there would be a certain | 
presumption of the validity of the reasonableness of | 
the figures for which you have been billed, but I am | 
speaking more as to the number of items which go | 
up at the rate. | 
Mr. COCHRAN: Number of items? 
THE COURT: Pages and other things. | 
Mr. COCHRAN: Well, this is a joint appendix, of | 
course, and the major part of the expense was the 
joint appendix. There was no dispute as to the 
items that went up. Mr. Dowell and I went into that | 
very carefully and pared the record to the bone as | 
well as we could. | 
THE CourRT: All right, sir. What do you have to | 
say, Mr. Dowell? | 
Mr. DowELL: If Your Honor please, we don’t see | 
that this previous Cook case is a clear ruling that | 
the Patent Office can ask this Court to determine | 
costs, and in view of Rule 20(e) of the Circuit Court, | 
which says no costs shall be allowed in this Court | 
either for or against the United States or an officer | 
or agent thereof, except where expressly authorized | 
by statute and directed by the Court. | 
THE CouRT: Was that rule in effect at the time | 
of the Cook case? ! 
Mr. DOWELL: Yes, sir, it was. | 
In view of that, it appears that this should be | 
decided by the Circuit Court. When the Patent | 
Office sent us its statement, we asked them to simply | 
revise it in accordance with the law, meaning in | 
accordance with the law as set by the Court in this | 
Cook case. If they had done that, there would not | 
be any controversy here. | 
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THE Court: In other words, you have a different 
rate now from the $3.25? 

Mr. DOWELL: If Your Honor please, the Patent 
Office contends that we should have to pay the cost 
which they have to pay the Government Printing 
Office, which is about three times the commercial 
rate, 

In the Cook case, the Circuit Court specifically said 
that the only expense that a party should have to pay 
is reasonable printing expense, and at that time they 
fixed that at $3.25 per page. 

What the Patent Office is doing now is asking this 
Court to disregard the ruling in the Cook case. 

THE CouRT: The reasonable rate for printing is 
fixed for purposes of allowing costs in this Court at 
$3.25 per page. I was reading from the Cook case, 
with which you gentlemen are familiar, of course. 

Mr. DOWELL: Yes, sir. 

THE CourT: As to the costs here—what are the 
actual costs in this Court? 

Mr. DOWELL: I think the Patent Office has it listed 
as $18.25. 

THE CourT: Three times the cost in five years, 
even in times of inflation, is pretty high. 

Mr. DowELL: If Your Honor please, I was speak- 
ing of the situation at the time of the Cook case back 
in 1958. 

THE Court: I understand that. I have read that. 
It is $3.25. Now, I understand the rate they are 
asking now is what times that? 

Mr. DOWELL: If Your Honor please, the rate 
which they were asking in the Cook case in 1953 was 
about triple that, and it is still triple that, roughly. 

THE CourT: That is what I understood you to say. 

Mr. CocHRAN: It is $18.25 in this Court, Your 
Honor, and $1,757.79 in the Court of Appeals. 
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THE Court: I think I will let the Court of Appeals’ 
determine this, gentlemen. I will allow the costs in 
this Court without prejudice to an application to the 
Court of Appeals, which I could not prejudice any- 
way, for the determination as to what additional 
sums should be given you, and the reasonableness 
of the rate to be fixed. 

Mr. COCHRAN: Will any order be entered in this? 

THE CourT: Yes, I think it would be well to have! 
it. You gentlemen draw an order and send it to me! 
and I will sign it, and I think it will be helpful to! 
both of you. 3 

Mr. DOWELL: Your Honor, we haven’t ever ob- 
jected to this District Court cost at all. We could 
agree on that by stipulation. I am just wondering 
how it is going to look now to have the Court rule 
that a person— | 

THE CouRrT: It is going to look exactly as I said it, | 
otherwise, I am not going to sign it. | 

If you want to pay it, I am sure that you can give | 
me an order saying that the court costs in the Dis- 
trict Court have in fact been paid. 

Are you in a position to accept, or would you want. 
to accept part payment? 

Mr. COCHRAN: No, I think we should not accent 
part payment because the statute draws no distinc- 
tion, and what we would be interested in in the 
order would be on this question of jurisdiction. We 
want Your Honor’s statement on that question. 

THE CouRT: All right, sir. Suppose you draw an 
order as you said then, and we will get it clean cut, | 
so that we can have a determination. | 

Mr. DOWELL: Thank you, Your Honor. ! 

THE CourT: I do not know, gentlemen, but you} 
might bring the matter to a further head, if you' 
want to draft a preamble—am I understanding you 
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correctly that you stand ready to pay this Court’s 
costs, plus the Court of Appeals costs at the rate 
of $3.25? 

Mr. DOWELL: Yes, sir. 

THE CourT: All right. 

Mr. CocHraNn: If Your Honor please, I believe 
your function in this case is to decide what are 
reasonable expenses, and we are not asking Your 
Honor to do anything that wasn’t required by Cook. 
The Cook case expressly held that reasonable print- 
ing expenses were to be paid. 

THE Court: I do not quite read it that way, sir. 
It says: The reasonable rate for printing is fixed for 
purposes of allowing costs in this Court. 

It does not say “in this case.” 

Has there been any change by any mandate or 
order or rule, sir? 

Mr. CocHRAN: Could I have just a moment to find 
the decision, Your Honor? 

THE CouRT: Yes; certainly. 

Mr. COCHRAN: Now, the part of the decision, as 
I see it, Your Honor, is the statement: Reasonable 
printing expense must be deemed includable. 

THE Court: Yes, but that is a generality. When 
you | get specific, then it says: Reasonable rate for 
printing is fixed for the purpose of allowing costs 
in this Court. 

Mr. COCHRAN: Costs, yes; that goes to the question 
of costs. 

THE Court: At $3.25 a page. 

Mr. COCHRAN: That is costs, rather than expenses. 
Though that rule refers to the figure set by Rule 17 
(h), though that rule has no direct application here, 
that is because it relates to costs as opposed to 
expenses. 

The scale it sets should not be exceeded in the 
present context—which refers to that case. 
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Now, it is your function, as I see it, to see whether 
or not the expenses in this case are such that that 
same ruling would not apply. Now, the direct ruling 
of the case is that reasonable printing expenses are 
includable. 

THE CourT: I cannot imagine any place which 
would be as qualified to determine whether they are 
reasonable as the Court of Appeals, which has dealt 
with this and had all the documents before it. | 

Mr. COCHRAN: Well, of course, that goes to the 
question of what is meant by the footnote, whether 
or not the Court meant by that footnote to indicate 
that jurisdiction was here, rather than there. : 

THE CourRT: That is right, sir. That is one of the 
questions raised, 

I will take the order as I suggested. 

Mr. DOWELL: Thank you, Your Honor. 


(Thereupon the instant hearing was concluded. 
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_ UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


CERTIFICATE OF OFFICIAL COURT REPORTER. 


I, ERNEST MARKWALTER, Official court reporter for 
THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, do certify that the foregoing 
is the official transcript of the testimony adduced 
and proceedings had in said Court in Allen vs. Wat- 
son, C. A. No. 3236-55, on March 6, 1959. 


ERNEST MARKWALTER 
Official Court Reporter 
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U. S. DEPARTMENT OF COMMERCE 
Patent Office, Washington 


March 10, 1959 


Judge Richmond B. Keech 
U. S. District Court for the 
District of Columbia 

U. S. Court House 
Washington, D. C. 


Re: Civil Action No. 3236-55 | 
Thomas J. Allen v. ! 
Robert C. Watson, 
Commissioner of Patents | 


My dear Judge: 


Objection is made to the form of the Order Deny! 
ing Defendant’s Motion to Require Payment of Ex- 
penses served upon me by plaintiff on March 10, 
1959, on the grounds that (1) it refers to alleged 
facts to which reference is unnecessary in disposing 
of the defendant’s Motion to Require Payment of 
Expenses, and (2) it does not expressly refer to the 
matter of the Court’s jurisdiction to rule in connec-+ 
tion with expenses incurred in the Court of Appeals. 
Enclosed is a proposed Order which is believed to be 
in proper form. A copy of this letter is being mailed 
concurrently to the attorneys for the plaintiff. 


Respectfully, 
C. W. Moore 


Solicitor, | 
U. S. Patent Office | 
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Solicitor, Mar. 10, 1959, U. S. Patent Office 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3236-55 


THOMAS J. ALLEN, PLAINTIFF 
v. 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT 


ORDER DENYING DEFENDANT’S MOTION TO 
REQUIRE PAYMENT OF EXPENSES 


WHEREAS, Watson alleges that his expenses in the 
District Court amount to $18.25 and in the Court of 
Appeals to $1,757.79, a total of $1,776.04; and 


Whereas, Allen has paid the $18.25 District Court 
expenses and has agreed to pay for printing expenses 
in the Court of Appeals at the scale set by that 
Court’s Rule 17h (now 17f), the rate ruled reason- 
able in Cook v. Watson, 93 US App. DC 150, 208 
F2nd 529; 


AND WHEREAS, Watson has refused to accept in 
full settlement the payment proffered by Allen; 


AND WHEREAS, the Court of Appeals has not deter- 
mined the amount of nor allowed expenses in the 
present controversy ; 
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AND it not appearing that the Court should deter- 
mine the amount of expenses in the Court of Appeals; | 


Now, THEREFORE, it is ordered that Watson’s 
District Court expenses have been paid and his mo-' 
tion for an order requiring that the plaintiff pay the 
balance of $1,757.79 is denied, without prejudice to’ 
application to U. S. Court of Appeals, therefor. | 


This 10th day of March, 1959. 





(ss) R. B. KEECH ! 
United States District J udge 


Seen: 


C. W. Moore, March 10, 1959 
Solicitor, United States Patent Office 


(ss) A. YATES DOWELL, JR. 
Attorney for Thomas J. Allen 





26 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3236-55 


THOMAS J. ALLEN, PLAINTIFF 
Vv. 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT 


NOTICE OF APPEAL 


Notice is hereby given this 8th day of April, 1959, 
that. defendant Robert C. Watson, Commissioner of 
Patents, appeals to the United States Court of Ap- 
peals for the District of Columbia Circuit, from the 
Order of this Court, entered on March 10, 1959, in 
favor of the plaintiff, Thomas J. Allen, against said 
defendant, Commissioner of Patents, said Order 
denying said defendant’s motion for an order requir- 
ing that the plaintiff pay to the United States Patent 
Office all of the defendant’s expenses in the pro- 
ceeding. 


Respectfully submitted, 


C. W. Moore 
Solicitor, U. S. Patent Office, 
Attorney for Defendant. 
April 8, 1959 


S. W. Cochran, 
Of Counsel 





April 8, 1959. 


I hereby certify that two copies of the foregoing| 
NOTICE OF APPEAL was mailed today to the attorneys 
for the plaintiff, A. Yates Dowell & A. Yates Dowell, 
Jr., 1158 Munsey Building, Washington, D. C. 


C. W. Moore 
Solicitor 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3286-55 


THOMAS J. ALLEN, PLAINTIFF 
Vv. 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
DEFENDANT 


SUBMISSION OF PORTION OF TRANSCRIPT AND 
- POINTS TO BE RELIED ON BY APPELLANT 


The appellant, Robert C. Watson, Commissioner 
of Patents, submits herewith, for filing pursuant to 


the provision of Rule 12(b) of the General Rules of 
the United States Court of Appeals for the District 
of Columbia Circuit, a transcript of the portion of 
the testimony deemed necessary for his appeal. 

The points upon which appellant intends to reply 
in his appeal are: 


1. No provision of law authorizes the Commis- 
sioner of Patents to accept less than all of the ex- 
penses incurred by him in a proceeding under Section 
145| of Title 35 of the United States Code. 


2. After the amount of the Commissioner’s ex- 
penses had been determined following return of this 
case from the Court of Appeals to the District Court, 
the Commissioner could properly go to the District 
Court for relief when the appellee refused to pay 
such expenses. 
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3. The District Court erred in holding in its Order 
entered March 12, 1959, that it should not determine, 
with respect to expenses incurred in the appeal of 
this case to the Court of Appeals, the amount to be 
paid to the Commissioner, as expenses under Section 
145 of Title 35 of the United States Code. | 


4. The District Court erred in denying, by its 
Order entered March 12, 1959, the Commissioner's 
Motion to Require Payment of ‘Expenses, 


Respectfully submitted, 


C. W. Moore 
Solicitor 





April 17, 1959 


I hereby certify that two copies of the foregoing 
SUBMISSION OF PORTION OF TRANSCRIPT AND POINTS 
TO BE RELIED ON BY APPELLANT were mailed today! 





to the attorneys for the appellee, A. Yates Dowell & 
A. Yates Dowell, Jr., 1158 Munsey Building, Wash- 
ington, D. C. ! 


C. W. MOoRE 
Solicitor 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appeal No. 15,155 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
Vv. 
THOMAS J. ALLEN, APPELLEE 


APPELLANT’S STATEMENT UNDER RULE 16(b) OF 
_ PARTS OF RECORD TO BE PRINTED IN THE JOINT 
APPENDIX 


(1) STATEMENT OF EXPENSES OF DEFENDANT 


(2) OBJECTION TO STATEMENT OF EXPENSES OF 
DEFENDANT ; 


(3) Defendant’s MoTION To REQUIRE PAYMENT 
OF EXPENSES and POINTS AND AUTHORITIES 


(4) Plaintiff’s OPPOSING THE MOTION TO REQUIRE 
_ PAYMENT OF EXPENSES and POINTS AND AU- 
THORITIES 


(5) Transcript of Proceedings before Judge Rich- 
mond B. Keech, March 6, 1959 


(6) Letter dated March 10, 1959 addressed to 
Judge Richmond B. Keech by defendant’s 
counsel. 


(7) The District Court’s ORDER DENYING DEFEND- 


ANT’S MOTION TO REQUIRE PAYMENT OF Ex- 
PENSES : 
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(8) NOTICE OF APPEAL 


(9) SUBMISSION OF PORTION OF TRANSCRIPT AND 
POINTS TO BE RELIED ON By APPELLANT 


(10) This Statement 
Respectfully submitted, 





C. W. Moore 
Solicitor, U. S. Patent Office, 
Attorney for Appellant, | 
| 
Robert C. Watson, Commissioner 
of Patents | 


S. W. Cochran, 
Of Counsel. 


May 27, 1959 


May 27, 1959 


I hereby certify that two copies of the foregoing 
APPELLANT'S STATEMENT UNDER RULE 16(b) OF 
PaRTS OF RECORD TO BE PRINTED IN THE JOINT 
APPENDIX were mailed today to the attorneys for the | 
appellee, A. Yates Dowell & A. Yates Dowell, Jr., 
1845 Pennsylvania Avenue, N. W., Washington, D. C. : 


C. W. Moore 
Solicitor 


ow. 8. coveannent printine orrice 1959 330423 31610 








BRIEF FOR APPELLANT 


IN THE 


United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
Appeal No. 15,155 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, 
APPELLANT 


Vv. 


THOMAS J. ALLEN, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


CLARENCE W. MOorE, 
Solicitor, United States Patent Office, 
Attorney for Appellant. 


TJ~osteA On, 4 
fewwlG States C 7 
c¢ Court of Apneats 
~ é 
«or the 


Ps 4505 04 a ad 
“isirict of Columbig Circuit 


Sil d) Mina? 
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STATEMENT OF QUESTION PRESENTED 


The question presented is: 


Whether the United States District Court for the 
District of Columbia may properly order an appli- 
cant for patent to pay to the Patent Office the ex- 
penses of the Commissioner of Patents in a proceed- 
ing under 35 U.S.C. Section 145, including printing 
expense incurred in an appeal by the Commissioner 
to the Court of Appeals. 





INDEX 


Statement of Question Presented... 
Jurisdictional Statement __ 

Statement of the Case 
The Statute Involved. 

Statement of LG a et ncaa a cee La 
Summary of Argument eS eS oe 
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Conclusion 


AUTHORITIES CITED 
Cases: 


Watson V. Allen, 108 U.S. App. D.C. 5, 254 F. 2d 
342 


ce Se i a 4, 5, 6, 7, 8, 9,10 
Robertson Vv. Cooper, 46 F.2d 766_.......... ee Ss 


Statute: | 
85 US.C., Section 145..._.____m, 1, 8, 4, 5, 6,8, 10 | 




















IN THE 


United States Court of Appeais 
FoR THE District oF COLUMBIA CIRCUIT 


Appeal No. 15,155 


ROBERT C. WATSON, COMMISSIONER OF PATENTS, i 
APPELLANT | 
v. 


THomas J. ALLEN, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR THE COMMISSIONER OF PATENTS 





JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United | 
States District Court for the District of Columbia _ 
(JA 24)* denying a motion by the Commissioner | 
of Patents (JA 5) to require payment by the 
plaintiff (appellee) of the Commissioner’s expenses | 
in a proceeding under the Patent Act of 1952, 66 
Stat. 803, U.S.C.A. Title 35, Section 145, including | 
the expense of printing the joint appendix and the | 





* OTA ” refers to page numbers in the Joint Appendix, | 


(1) 
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brief ‘for the Commissioner in an appeal to this 
Court from a decision of the District Court authoriz- 
ing the Commissioner to grant the plaintiff a patent 
(Appeal No. 14,066, Watson, Commissioner of Pat- 
ents, Appellant v. Thomas J. Allen, Appellee). The 
decision of the District Court was affirmed by this 
Court with one judge dissenting (103 U.S. App. D.C. 
5, 254 F.2d 342). 

Following return of the case to the District Court, 
appellant moved (JA 5) that Court for an order 
requiring the appellee to pay to the United States 
Patent Office the appellant’s expenses in the case. 
That motion was denied by the District Court in its 
order entered March 12, 1959 (JA 24). Juris- 
diction of this appeal from that order arises from 
Title 28, United States Code, Section 1291. 


STATEMENT OF THE CASE 


On May 21, 1958, the appellant, the Commissioner 
of Patents, mailed to the attorneys for the appellee 
a “Statement of Expenses of Defendant” (JA 2), 
tabulating the expenses incurred by the appellant in 
this case in the District Court (Allen v. Watson, 
Civil Action 3236-55) and in this Court (Watson 
v. Allen, Appeal No. 14,066) in the total amount of 
$1776.04. On May 22, 1958, appellee objected to 
the statement by submitting to the Patent Office a 
paper entitled “Objection to Statement of Expenses 
of Defendant” (JA 8). The appellant’s “State- 
ment of Expenses of Defendant” was filed in the 
District Court. Appellee likewise filed his “Objection 





i 
| 
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to Statement of Expenses of Defendant.” As indi- 
cated hereinbefore, appellant thereupon filed a “Mo- 
tion to Require Payment of Expenses” (JA 5) 
which appellee opposed (JA 9). Upon hearing 
the matter, the District Court held (JA 25) that 
“costs” in the District Court would be allowed “with- 
out prejudice to an application to the Court of Ap- 
peals * * * for the determination as to what addi- 
tional sums * * *” should be paid to the Patent 
Office. | 








THE STATUTE INVOLVED 


35 U.S.C. Section 145. Civil action to obtain 
patent. An applicant dissatisfied with the deci- 
sion of the Board of Appeals may, unless appeal 
has been taken to the United States Court of 
Customs and Patent Appeals, have remedy by 
civil action against the Commissioner in the 
United States District Court for the District of 
Columbia if commenced within such time after 
such decision, not less than sixty days, as the 
Commissioner appoints. The court may adjudge 
that such applicant is entitled to receive a patent 
for his invention, as specified in any of his 
claims involved in the decision of the Board of 
Appeals, as the facts in the case may appear and 
such adjudication shall authorize the Commis- 
Sioner to issue such patent on compliance with 
the requirements of law. All the expenses of 
the proceedings shall be paid by the “pee 


STATEMENT OF POINTS 


1. No provision of law authorizes the Commis- 
sioner of Patents to accept less than all of the ex- 


| 
1 
i 
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penses incurred by him in a proceeding under Section 
145 of Title 35 of the United States Code. 

2. After the amount of the Commissioner’s ex- 
penses had been determined following return of this 
case from the Court of Appeals to the District Court, 
the Commissioner could properly go to the District 
Court for relief when the appellee refused to pay 
such expenses. 

3. The District Court erred in holding in its order 
entered March 12, 1959, that it should not determine, 
with respect to expenses incurred in the appeal of 
this case to the Court of Appeals, the amount to be 
paid to the Commissioner as expenses under Section 
145 of Title 35 of the United States Code. In so 
holding the District Court erred specifically: 


a. in failing to distinguish (JA 20) between 
“costs” to be assessed by this Court in accord- 
ance with its rules and “expenses” as referred 
to in Section 145 of Title 35 of the United 
States Code; 

b. in ruling (JA 20) that this Court did not 
hold, in Cook v. Watson, 93 U.S. App. D.C. 150, 
208 F.2d 529, that reasonable printing expenses 
incurred by the Commissioner of Patents in 
actions under Section 145 are to be paid to the 
Patent Office; and 

ec. in refusing to hold (JA 21, 25) that the Dis- 
trict Court could properly determine, under the 
authority of Cook v. Watson, supra, whether all 
of appellant’s printing expenses in the Court of 
Appeals should be paid and, if not, what part 
of those expenses should be paid. 
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4, The District Court erred in denying, by its 
order entered March 12, 1959, the Commissioner’s 
Motion to Require Payment of Expenses. | 


SUMMARY OF ARGUMENT : 


The court below did not adopt one of appellee’s 
objections to the appellant’s Motion to Require Pay- 
ment of Expenses, that is, that Cook v. Watson, 
supra, established, as a matter of law, a maximum 
rate of printing expense payable to the Commissioner 
of Patents under 35 U.S.C. Section 145. The rate 
set in the Cook case was intended to apply to that 
case only. 

The court below did, however, agree with seplee 
that it should not determine the amount of expenses 
incurred in this Court which should be paid to the 
appellant. The ruling, if founded upon the refer- 
ences in the General Rules of this Court to “costs,” 
is obviously in error because “expenses” under 35 
U.S.C. Section 145 are not “costs.” The refusal of 
the lower court to order payment of appellant’s ex- 
penses in this Court appears to be in direct conflict 
with an express holding of this Court in Cook v. 
Watson, supra. | 


ARGUMENT 





In opposing the appellant’s “Motion to Require 
Payment of Expenses,” the appellee made two prin- 
cipal contentions: (1) that this Court has reserved| 
to itself “the question of allowance of costs and ex- 
penses * * * to the exclusion of any other court”, 
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(JA 10), and (2) that, aside from such reserva- 
tion,| this Court, in Cook v. Watson, supra, set a 
maximum permissible rate per printed page payable 
as expenses to the Patent Office (JA 10) and the 
amount sought by the appellant was not “* * * in 
accordance with the law as set by the Court in this 
Cook case” (JA 17). 

It'is not understood that the District Court passed 
on the second of appellee’s objections. It made no 
ruling that the Cook case establishes, as a matter of 
law, a rate by which the printing expenses of the 
Commissioner of Patents are to be determined in 
every case thenceforth. Any such ruling would, in 
fact, be contrary to the express provision in Section 
145 that “All the expenses of the proceedings shall 
be paid by the applicant.” This Court could, and 
did hold in the Cook case that reasonable printing 
expense is properly payable to the Patent Office, and 
that the scale set in Rule 17(h) of the Court’s Gen- 
eral Rules “should not be exceeded in the present 
context.” Obviously, by using the words “in the 
present context,” the Court expressed an intent to 
limit its ruling, as to the $3.25 per page limitation, 
to the facts of that particular case. The establish- 
ment of a rate not to be exceeded in all cases would 
seem to be a matter for legislation rather than for 
judicial determination. The Cook case, accordingly, 
furnished no authority for the Patent Office to accept 
less than all the appellant’s expenses, as provided in 
Section 145. 
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The District Court did, in effect, pass upon and 
rule in favor of the appellee on the first of his objec- 
tions. The Court held that it did not appear that! 
it “* * * should determine the amount of expenses 
in the Court of Appeals” and denied appellant’s mo- 
tion as to payment of expenses in the Court of Ap- 
peals “without prejudice to application to the U. S. 
Court of Appeals therefor”? (JA 25). Thus, the 
District Court apparently accepted appellee’s conten- 
tion (JA 10) that this Court has reserved to it-' 
self, to the exclusion of any other court, “the question 
of the allowance of costs and expenses.” | 

In so ruling, it is submitted that the District Court 
has taken action which is contrary to an express 
holding in Cook v. Watson, supra, and contrary to 
that which logically follows from views expressed in) 
Robertson v. Cooper, 46 F.2d 766. The District 


Court cited no rule or other authority said to be 
controlling. The appellee, however, in his Points and 
Authorities in support of his opposition to the mo- 
tion (JA 10) quoted Rule 20(e) of the General 
Rules of this Court and referred to that rule at the 
District Court hearing (JA 17). Rule 20(e) 
provides: | 





RULE 20. COSTS. 
* * * * 


(e) None Allowed for or Against United’ 
States. No costs shall be allowed in this court 
either for or against the United States or an, 
officer or agency thereof, except where specially 
authorized by statute and directed by the court. 


i 
| 
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If the District Court based its denial of appellant’s 
motion on that rule, it is believed to have been mani- 
festly in error. By its very title, as well as its sub- 
stance, the rule is limited to “costs,” in the sense of 
costs to be assessed by the Court. Such “costs” are 
not the same as the “expenses” referred to in 35 
U.S.C. Section 145. In the only two known cases 
dealing with the point, those terms have been sharply 
distinguished by both this Court and the U. S. Cir- 
cuit Court of Appeals of the Fourth Circuit. The 
latter Court stated in Robertson v. Cooper, supra, in 
connection with Section 4915 of the Revised Statutes, 
the predecessor of Section 145: 


“The judge below, seemingly upon the ground 
that the allowance of expenses might lead to 
‘serious abuses, * * * held that the word ‘ex- 
penses’ in the statute practically means ‘costs.’ 
We can not concur in this conclusion. The evi- 
dent intention of Congress in the use of the word 
‘expenses’ was to include more than that which 
is ordinarily included in the word ‘costs.’ ” 


This Court likewise stated in Cook v. Watson, supra, 
that “* * * expenses are not limited to costs.” 

No rule of this Court does, in fact, refer to “ex- 
penses” nor does any suggest that it is properly the 
function of this Court to determine expenses to be 
paid under Section 145. Rule 17(h) of the Court’s 
General Rules sets a rate to be paid for printing as 
costs but, as the Court held in Cook v. Watson, “* * * 
that rule has no direct application here * * *.” 

Argument based on conclusions to be drawn from 
rules or other authorities is, however, believed to be 
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unnecessary. Cook raised the very question con- 
fronting the Court here in Cook v. Watson, supra, 
and this Court expressly ruled thereon. In that case, 
following a decision by this Court on the merits 
(registration of a trademark), Cook filed a motion 
in this Court that costs not be assessed against her, 
That motion was denied. The case was returned to 
the District Court and the Commissioner of Patents 
filed a motion to require payment of expenses, just 
as in this case. Cook opposed the motion, contend- 
ing, inter alia, that the District Court lacked juris- 
diction to enter an order for expenses incurred in 
the Court of Appeals. The district judge, nonethe- 
less, granted the motion. Upon hearing the case on 
appeal this Court held, with respect to the jurisdic- 
tional question, in footnote 6: | 


“Appellant urges that the District Court was 
without jurisdiction to enter its order. We can- 
not agree. This court made no ruling as to 
expenses when the case was here previously. 
We denied appellant’s motion, made after the 
rendition of our prior opinion affirming the 
District Court’s grant of registration, that costs 
be not assessed against her. This was a ruling 
as to costs, and was not a determination of the 
present controversy. In any event, it was ad- 
verse to appellant, and cannot aid her here. 
After the amount of the Government’s expenses 
(as distinguished from costs) had been ascer- 
tained, it could properly go to the District Court 
for relief. ? 


It is believed apparent that the decision of the 
District Court in this case is in direct conflict with 
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the quoted ruling in the Cook case. The statement 
by the court below in its order (JA 25) that it 
does not appear “* * * that the Court should deter- 
mine the amount of expenses in the Court of Ap- 
peals * * *” cannot, it is submitted, be reconciled 
with the holding in the Cook case that the Commis- 
sioner of Patents “* * * could properly go to the 
District Court for relief.” It seems quite apparent 
that this last statement constitutes an express in- 
dication that the District Court should determine the 
total amount of expenses to be paid to the Patent 
Office, including expenses incurred in the Court of 
Appeals. No other reasonable interpretation readily 
presents itself. For example, it surely could not 
have been the intention of the Court in the Cook case 
that the District Court, in every case in which the 
Commissioner of Patents goes “* * * to the District 
Court for relief,” should deny relief and the Com- 
missioner should then, as a matter of routine, appeal 
to this Court. The lack of logic in such a procedure 
is believed apparent. If this Court is to decide the 
question of expenses in every such case, there is no 
point in first going “* * * to the District Court for 
relief.” 


CONCLUSION 


The precise jurisdictional question before the 
Court here was presented and decided in Cook v. 
Watson, supra. In that decision, this Court is be- 
lieved to have held that jurisdiction respecting ex- 
penses under 35 U.S.C. Section 145, including ex- 
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penses incurred in the Court of Appeals, lies in the 
District Court. Accordingly, it is submitted that the 
District Court’s denial of appellant’s motion should 
be reversed and the case remanded for a ruling by 
the District Court on that motion favorable to the 
appellant. i 





Respectfully submitted, 


CLARENCE W. MOORE, 
Solicitor, United States Patent Office, | 
Attorney for Appellant. 


S. W. COCHRAN 
Of Counsel 
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Roszert C. Watson, Commissioner of Patents, Appellant 
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Tomas J. ALLEN, Appellee 
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Appeal from the Judgment of the United States District Court 
for the District of Columbia 


A. Yates DoweEty 
A. Yates Dowet, Jr. 
1345 Pa. Ave., N.W. 
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Attorneys for Appellee 
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STATEMENT OF QUESTIONS PRESENTED 
We do not agree with the appellant’s statement of the 
questions, which, in our opinion, are: 


1. Whether the rate for printing fixed in Cook v. Watson, 
93 U.S. App. D.C. 150, 208 F. 2d 529, is applicable generally 
to proceedings under 35 U.S.C. Section 145. 


An ancillary question which should be determined is: 


2. Whether the present appeal and the motion below are 
so palpably without merit, appellee having agreed prior to 


the motion to payment of expenses in accordance with the 
rate fixed in Cook v. Watson, supra, that the expenses of 
this appeal and such motion are not reasonably included 
in the “‘proceedings’’, the expenses for which the appellee- 
applicant is chargeable under 35 U.S.C. Section 145. 





AUTHORITIES CITED 


CASES: 


929 


STATUTE: 
35 U.S.C., Section 145 


Cook v. Watson, 93 U.S. App. D.C. 150, 208 F. 2d 
1, 2, 3, 4' 
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Appeal No. 15,155 


Rosert C. Watson, Commissioner of Patents, Appellant 
¥. 


THomas J. Auten, Appellee 


Appeal from the Judgment of the United States District Court | 
for the District of Columbia 


STATEMENT OF THE CASE 


Appellant’s statement fails to mention that this appeal | 
arises ‘because the Patent Office submitted :a statement of | 
printing expenses in which the rate per page greatly exceeds | 
that which this Court approved in Cook v. Watson, and that | 
appellee declined to pay at such excessive rate but offered | 
to pay at the rate fixed in Cook v. Watson. (J.A. 3,4, 18-20). | 
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SUMMARY OF ARGUMENT 


Appellee, prior to this appeal and the motion below, 
agreed to pay expenses at the rate fixed in Cook v. Watson. 
This’ Court has the authority to fix a ‘‘reasonable’’ rate, 
applicable generally to proceedings under 35 U.S.C. 
Sect. 145. The Patent Office’s refusal to accept the pay- 
ment was without justification and in disregard of the 
holding of Cook v. Watson. 


Under this Court’s Rule 20(e)? the District Court has 
no authority to ascertain costs in this Court in favor of 
the United States. 


The present appeal and motion below are so lacking in 
merit that they form no part of the ‘‘proceedings’”’ under 
35 U.S.C. Section 145? for the expenses of which the 
appellee-applicant is chargeable. 


ARGUMENT 


Cook v. Watson determined that only ‘‘reasonable print- 
ing expense’’ is includable under the statute, 35 U.S.C. 
Section 145, and fixed the rate at $3.25 per page. 


The Patent Office contends (1) that the statute requires 
it to disregard this rate since this Court lacks authority 
to set any general rate (appellant’s Statement of Points, 
No. 1, appellant’s brief, pp. 3, 4, and last two sentences, 
p. 6), and (2) that the rate fixed in Cook v. Watson refers 
only to that case. (See Cochran’s statement at the bottom 
of J.A. 20). ; 

The Patent Office cites no authority for its contention 
that ‘this Court lacks the authority to set a reasonable 
rate applicable generally to proceedings under the statute 
in question. It is manifest to us that the Court has the 
authority to interpret our federal statutes for the benefit 


1 Reproduced in Appellant’s Brief p. 7-8. 
2 Reproduced in Appellant’s Brief p. 3. 
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of all, even though the Patent Office disagrees with the | 
interpretation. 


The Patent Office does not deny the Court’s authority | 
to set a rate for a particular case, and no reason appears | 
nor is advanced why it cannot set a rate for all similar | 
cases. | 


The rate fixed in Cook v. Watson clearly was not limited | 
for application to that case. The context to which | 
reference was made clearly refers to proceedings under : 
the subject statute. The Court below recognized its | 
general application at J.A. 20, which should have disposed _ 
of this contention of the Patent Office. | 


In view of Rule 20(e) and the Patent Office’s demand | 
for expenses exceeding the rate fixed in Cook v. Watson | 
the District Court properly ruled that the question should | 
be decided by the Court of Appeals. There was no issue | 
of fact for the District Court to decide with reference to | 
what items of ‘‘expenses’’ are allowable. For it to have 
complied with the Patent Office’s request would have 
conflicted with Rule 20(e) and set an undesirable 
precedent in permitting the Patent Office to raise the 
question after every appeal, despite the clear ruling in 
Cook v. Watson. 


To avoid further occasion for contest in the District 
Court and this Court over the matter of expenses in this 
cause we ask the Court to rule that the motion below and 
the instant appeal from its denial form no part of the 
““proceedings’? under 35 U.S.C. 145, the expenses for 
which Allen is chargeable. 


The appellee, Allen, has been subjected to apparently 
every type of proceeding provided in the Patent Office in 
obtaining his patent, the same culminating in this Court’s 
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decision of April 3, 1958, om an sppicetom filed in the 
Patent Office April 19, 1946. 


At 'the conclusion of that appeal and upon Allen’s offer 
to pay expenses at the rate fixed in Cook v. Watson, the 
‘‘proceedings’’ (35 U.S.C. 145) terminated. The motion 
below and the instant appeal subject Allen to unreasonable 
expense, without any justification, and Allen should not 
be required to pay the expenses of the Patent Office in 
connection herewith. However, in view of the attitude 
of the Patent Office in the present proceeding for expenses, 
we are forced to: conclude that it will charge Allen with 
these further expenses in. the absence of a direct ruling to 
the contrary. 


CONCLUSION 


The motion below and this appeal are wholly lacking 
in merit in view of Allen’s proffer of expenses in 


accordance with the rate fixed in Cook v. Watson. The 
District Court properly refused to allow costs and 
expenses in this Court, as the same had not been 
specifically ascertained here. Allen should not be required 
to pay the expenses of the motion below and the present 
appeal in view of the lack of amy merit and the 
unreasonableness of the same. 


Respectfully: submitted, 
A. Yates DowELL 
A. Yates DowELL, JR. 
1345 Pa. Ave., N.W. 


Washington 4, D. C. 
Attorneys for Appellee 














